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January 


United States Court of Appeals 
for the Second Circuit 
United States Courthouse 
Foley Square - 
New York, N.Y. 10007 
Attention: Ms. Sophie Korecki 


Re: U.S.A. -v- Harry Hoffer 
Docket No. 76-1592 
Gentlemen: 
Please note two errors in the appellant's Brief 

submitted in the above-captioned action: 

1. Pages 11 and 12 of the Brief are in reverse 

order; 
2. Page 29 notes that the original trial was a 


"ten-day" trial; the correct length of the trial was 
five days. 


Thank you for your attention. 


RSN: fg ay 


cce.: W. Cullen MacDonald, Esq. 
Assistant United States Attorney 
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HOFFER'S MOTION FOR A NEW 
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COURT ERRED BY 


: ammtoc meen T y 7% * Trt 

APPELLANT'S MOTION ! OR A NEW 
UPON NEWLY DISCOVEREI 

DOCUMENTARY EVIDENCE OF THE 


SIT ACCOUNTS.. 


Conclusion... 


l ¢ 


26, 


ober 


0 
fe) 


UNITED STATES COURT OF APPEALS 
FOR THE SECOND CIRCUIT 
UNITED STATES OF AMERICA, 
Plaintiff-Appellee 
-against- 
HOFFER, 


Defendant-Appellant. 


QUESTIONS PRESENTED 


DISTRICT COURT ERRED BY 
DENY ING APPELLANT ' S MOTION FOR A NEW 
TRIAL UPON AFFIDAVITS AND SHOULD HAVE 
ORDERED AT LEAST A HEARING ON THE 
SIXTH AMENDMENT ISSUE... 


WHETHER THE DISTRICT COURT ERRED BY 
DENYING APPELLANT'S MOTION FOR A NEW 
TRIAL BASED U JPON NEWLY DISCOVERED 
DOCUMENTARY EVIDENCE OF THE TIME 
DEPOSIT ACCOUNTS 


speals 


Appellant Harry Hoffer arg 


motion for new trial pursuant 


Procedure, by th 
>s District Judge, Southern 
who had | 31. 1 at 2 appellant's 
in June, 197: motion was mace upon newly 
iscovered evidence and in the interest of justice, 
had two independent bases. The first 

hat documentary proof had come to light 

indicating that the most damaging trial 
loffer - that he controlled, breke, and tock hundreds 


of thousands of dollars from bank time deposit accounts 


locatece in the First National City Bank of Nassau, 


arnamas - was false and inaccurate; the second involved 


evidence that Hoffer's trial attorney, James M. LaRossa, 


ored under a conflict of interest, as stated 


my — »7% . iy ee Ee ee ae ee 
Tne appeliant had been 


defendants in December, 
and related offenses (See Judgment 
der,Appendix 14) connected wi 
its actual value to 
Trutillo Dominguez the dauchter of the late 
3 td , 


alleged 


employed <¢ an attorney by co-defendant 
Hemlock, of whom Mrs. Dominguez was a client, 


Broadway, New 


5 
Ine } - a" ‘ are 
iate ) me pa tners. 


lthe two issues are wholly separate and ¢ 
appellant argues that he is entitled to 
ither ground. There is, however, some a 
to the extent that Judge Pollack suggeste 
should have testified at trial in order t 
question of the integrity of the evidence 
him, the counsel issue also pertai 
of due diligence (Point II, infr- 


Ga 
2) 


4 


-The partnership agreement, executed in 1969, specifically 
exempted the Dominguez account from the partnership assets; 
HMoffer had no rights to payment from that client of the 

(39). All References Appendix Exhibits 

be noted by the numeral of the Appendix page enclosed 
in parentheses. 
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inaccuracy. 


disciplinary hearing referen 


There is no evidence that 
anything Hoffer said or did was, 
fraudulent or unprofessional. 
did not participate in the 
conception or the formulation of 
the fraudulent plan, and-‘he made 
no false or deceitful statement to 
anyone about it; he had no financial 
interest in Columbia or Splindian, 
and he did not profit, or ever 
expect to prorat, from the plan. <« « « 
(Report and Opinion, Referee George 
Trosk {295],).. 


In confirming the findings made by Mr. Trosk, 
the Appellate Division, Supreme ‘Court of the State of 
New York, First Department, made a specific determination 
that the time deposit evidence was 


"documentary evidence not available 
at the time of the criminal trial 

- . » Which showed that Hoffer had 
no access to the funds of the 
Columbia or Splindian Corporations." 
In the Matter of Harry Hotfer, 
Reported in New York Law Journal, 
May 26, 1976. 


Hoffer Testified at Disciplinary Froceedings 


Unlike the trial, Hoffer took the witness 


Stand at disciplinary proceedings to testify about the 


nature of his involvement with the other defendants in 


the case. He told the referee that Alfred Hemlock had 
that the proceeds of the lana sales were a 
nner for making payment for inusual 
legal services performed a few years earlier by Hemlock 
for the dictator's daughter, legal services that 
involved personal danger and high risk. The sale took 
the form of land transactions through international 
corporations because the Trujillo family and its 
descendants (to the third generation) were subject to 
an order of confiscation of property by the new 
Dominican government. These latter facts were borne 


out in the records and files of the case. 


ioffer also explained that he had wanted 
jal but that his attorney had 


ersuaded him not to give testimony (25-34). 


was Dissuaded from Testifying at sigan ot 


It is undisputed that Mr. Hoffer wanted to 
testify in his own defense at the trial and that his 

James LaRossa, EsSq., persuaded him not to 

At the disciplinary proceedings in November, 


LaRossa testified that 


“uy 


I stronpziy recommended to Mr. Hoffer 
that he not take the stand in his 
own defense for a number of reasons. 

The first is that I had very 
serious doubts about whether his 
implication within the conspiracy 
had been proved to a legal 
Satisfaction. 

In addition to that, I believed 
that even if the Judge did send the 
case to a jury, the jury would have 
difficulty in believing the testimony 
of the complainant. 

The third reason is that Mr. 
Hoffer was, in my opinion, a nervous 
individual, and based upon his 
nervousness, I did not think that he 
would be presented to a jury in as 
good a fashion as he did when he was 
having a conversation with two or 
three individuals. For those reasons, 
I strongly suggested that Mr. Hoffer 
not taxe the stand in his own defense. 
a ee i ee ee ae 
Transcript, Disciplinary Proceedings, 

the Matter of Harry Hoffer, at p. 


Appellate Division, Supreme 
of the State of New York. 
- emphasis added.) 


Acknowledging that Hoffer wanted to testify, 


ana anticipated testifying, Mr. LaRossa stated that 


"My recollection is that at one 
point, and I think at that point he 
Gid wish to testify as to those 
events. But again, unfortunately, 

I thought the case was going to wind 
up differently. 

I gave him my suggestions as 
strong aS 1 could and I assumed he 
followed them based upon the fact 
that he thought my experience and 
expertise should be the deciding 
factor in the case. (emphasis 
added). 


Mr. LaRossa admitted that he persuaded Hoffer 
not to testify, as follows (214): 


"Ton}] the question of persuasion, 
I believe that I was strong 
in my sucagestion _ to h 
a. i him much room for 
S argument. 
think he respected my 
point, whether it be 
He did tell me that he 
he ée should take | the stand 


to take » the Stand. ea a 
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The Moneta 4 of the Evidence At 4292) 
Tria ounsel’s Co mflict of Interes 


In late 1975, Hoffer commenced serving his 


term of imprisonment in the Allenwood Federal Prison, 


Allenwood, paiaesiennelel Also incarcerated in that 


facility were co-defendant Steven Berman and John 
Frank. After a period of time, both men told Hoffer 
about the circumstances surrounding his representation 
at trial and, in approximately June of 1976, furnished 
him with the affidavits later presented with the motion 
for a new trial. (See Berman and Frank affidavits, 
(35;.. 30) « On October 13, 1976, several 


She is currently on parole. 
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Berman to Assistant lI'nited 


MacDonald (84-86). 5 
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Court's opinion denying the appellant's motion in al 
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months after his release from prison, Hoffer filec the 


motion for a new trial. 


c. The Motion for a New Trial 


Hoffer's motion for a new trial, supporting 
affidavits, and memorandum of law (15-65) 
were presented to the District Court on 
October 12, 1976, within the two ar limitation imposed 
under Rule 33, Federal Rules of Criminal Procedure. 
Answering affidavit and memorandum were furnished by 
the Government some weeks later (66-76). 


Hoffer replied with two affidavits - cne by counsel 


refuting lines of argument advanced by the Government 


(77-62) and one by Hoffer setting forth additional 
information in order to correct erroneous factual 
assertions made by the Government in its answer 

(3-87). The government countered with a 
supplemental affidavit to which was annexed the 
affidavits of three attorneys at the original trial, 
including one by Mr. LaRossa (89-92): 

tnese affidavits constituted a denial of the 
accusations made by affiants Frank and Berman. Annexed 


to the supplemental affidavit were two letters written 
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appellant's position that both 


been “burdened with a needless 


Johnston, 312 U. 


appropriate, postconviction relief 


sought purusant to 28 U.S.C. €2255 and pursuant to 


Rule 33, 


Federal Rules of Criminal Procedure, are 


be treated alike. United States v- Franzese, 525 
bic onlieniain 
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t Court's Opinic 
A careful reading of Judge Pollack's opinion 
reveals serious 
f factual allegations 


erroneous factual conclusions. At 


Opinion page 3, for example, Judge Pollack Summarized 
E g 


Hoffer's position as follows: 


he wanted to 
ais lawyer dissuaded 
taking the stand in the 
interests of tke co- 
Hemlock who was deeply 


vi because he paid Hoffer's 
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This summary is incomplete. 


consider the contents of the Berman and Frank affidavits 


othe Supreme Court has noted the risk inherent in the 
procedure by which the trial judge reviews new trial 
sigan "There is surely great economy in having the 
erson who knows most about the case determine the 

Raliai ty and probable effect of alleged new evidence." 
United States v. Johnson, 327 U. S. 106 (1946); “but 
there is also the danger that the Judge might become an 
advocate for the result." United States v. Offutt, 348 


U. S. 11 (1954); 8A Moore's Federal Practice 33.03 (1). 


and completely ignores 
MacDonald (93-%5). Inde 
and ik d ibe specific conversations that 
how the c lict occurred; they describe conferences 
not present in which Hemlock and 


Noffer's defense; the 
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grounded. 
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not ing the issue about 
lier proceedings. Specifically, 
Hoffer had failed to 


of interest in his motion 


sentence (Rule 35), 


did not receive the al 
Berman until approximately June, 1976; 
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reached a disturbing fruition in actual events. 


In making fact findings upon the motion 

rs and affidavit ‘ed by both the appellant and 
the government, Judge Pollack committed 
clear teaching of the case law in this Circuit and in 
the Supreme Court is that where the affidavits submitted 
in support of the motion make out a case which = if 
supported - would entitled the petitioner relief, 
the Court must grant at least a hearing in order to 


determine the issue. Machibroda v. United States, 


supra., Taylor v. United States, supra., Hayman v. 


United States, 342 U. S. 205 (1952). 


The Hayman case is particularly relevant. In 
that action, the petitioner accused trial counsel of a 
conflict of interest. The Court held hearings without 
the petitioner being present, made findings, and denied 
relief. The Supreme Court, in reversing the decision, 
held that a full due process hearing was required when 
a question of fact was raised in the affidavits. Tt is 
beyond doubt that Hoffer's motion papers and the Frank 


and Berman affidavits make out a question of fact and - 


on their face - a conflict of interest. 


C. The Question of Waiver 

In addition to dismissing Hoffer's 
the District Court opinion also implied that 
appellant may have waived his right to make any claim 
at this time regarding true counsel. Thus, Judge 
Pollack cited two decisions of this Court, which 
stand for the proposition that a waiver of an 
objection to a conflict of interest may occur under 
some circumstances, aS authority for the proposition 
that Hoffer waived his current objection. (332). This 
conclusion is based upon an erroneous interpretation 


of the holdings of this Court in United States v. 


Wisniewski, 478 F2d 274 (2d Cir., 1973), and United 


States v. Armedo-Sarmento, 524 F2d 591 (2dvGir || 3975) s 


Those cases are quite distinct from the case at bar. 


Neither stand for the proposition that mere 
acceptance of assistance in payment of counsel fees 
itutes a knowing, conscious, deliberate waiver 
Sixth Amendment right to a counsel unencumbered 
loyalties. Both stand for the proposition 
that unsupported, generalized allegations of conflict 
are insufficient to reverse a conviction. And in one 


of those cases, where the conflict alleged was based 


merely upon a prior relationship between counsel and 
another defendant, the Court held that such a 
elationship, by itself, was insufficient to impute 
conflict of interest to the attorney, especially 
Similarly in United States v. McCord, 509 F2d 334 
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D. C. Cir., 1974), mere consultation with officiais in 
the Wnite House regarding the progress of the Watergate 
investigation, absent some specific showing, was held 
to be insufficient to impute a conflict of interest to 
the defense attorney. Hoffer, by contrast, shows 
specific - not generalized - material relating to the 
he affidavits submitted spell out meetings, 
conferences, and discussions, which reilect the nature 
of the conflict. Nor, in accepting assistance in the 
.of counsel fees can Hoffer be said 
objection to unfaithful counsel; 
requirement is palpably unjust and could lead to unjust 


in more cases than this one. 


D. The Appropriate Relief 


at a bare minimum, Hoffer is entitied to 


acted under a conflict of interest. THis Court 3s 
urged, however, to reverse the findings of the 
District Court and to grant appellant a new triati 
without holding hearings, as is within its powers. 
Mesarosh v. United States, 52. U 1 (1956); Remmer 


vy. United States, 347 U. S. 227 


While the appellant would normally bear the 
burden of proving the question of fact upon a hearing, 
there is authority for shifting the burden to the 
Government and requiring them to prove that Hoffe: 
had the effective assistance of counsel at 
trial. DeCoster v. United States, 487 F2d 1197 
Cir. 1973; - F2d - October 9, 1976; Criminal Law 
Reporter, Octover 26, 1976. According to that decision, 
rendered by the District of Columbia Circuit on October 


19, 1976, the burden of proving the effective assistance 
shifts to the Government in some circumstances. 
case meets those circumstantial requirements. 
espectfully urged that the Government, in 2ts 
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r to the motion, has met no burden at al1.+¢ 


l2at the very least, good faith would seem to ha 
required the government to acknowledge at least 
facts - first, that its conviction was based upon 
tainted testimony and that the Latvis-Reilly testi 

was highly significant in the trial context; and second, 
that the law of this Circuit mandates a hearing on 


mony 


If this Court declines to apply 


then the matter should 


to the District Court for a hearing. The 


Taylor decision provides for the assignment of another 


duct the proceedings. 


int I, based upon the affidavits Hoffer submitted with 
motion. If, under Taylor, an affidavit filed by the 

prosecuting Assistant United States Attorney was 
insufficient to override a petitioner's right to a 
hearing, then neither is that of an attorney unexalted 
by public office. Rather than address the issues and 
fairly state the questions, the government's answer to 
the motion reflected a complete avoidance of the issues 
raised by Hoffer. 
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MOTION FOR A NEW TRIAL 
UPON NEWLY DISCOVE RED 
DOCUMENTARY EVIDENCE 
TIME DEPOSIT ACCOUNTS. 


for a new trial will lie where the 


proof meets four standards: 
the evidence in qu 1eStion has been 
@iscovered since the trial; 


the evidence is material, not cumulative; 
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different result; 
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he United States Government? 
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the release of the bank documents and that 


documents were simply unavailable at the trial.}? 


Government not introduced erroneous and highly 


= 


testimony at the trial, Hoffer would have had 


2 


_documents are not available to 

He attempted to subpoena 
the documents a Failed, at a time when Alfred Hemlock's 
stay no longer held. For the Government to state in its 
answer that Hoffer's later acquisition of Appendix 
is proof that he "controlled" the bank documents all the 
time is a bad faith argument, made without a factual 
basis and with the desire to pass the responsibility 


back to Hoffer. (75). 
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testimony. As noted before, the government's graphic 
use of language and its repetitive reference to the 
$600,000 that Hoffer carted away as YiGat” ws Ine ecative 
of the critical nature of this testimony and the 

extent to which the Government relied upon its presence 


in the record. 


A further index of the importance of the 
Latvis-Reilly material is implicit in the conclusions 
of the disciplinary hearing referee, the Hon. George 
Trosk, who concluded as follows (Appendix Exhibit L): 


Se is no evidence that 
anything Hoffer Balad or aid 
was, per Se, fraudulent or 
unpro? fassional. Hoffer did 
not participate in the conception 
or the formulation of the 
fraudulent plan, and he made 
no false or decietful statement 
to anyone about it; he had no 
financial interest in Columbia 
or Splindian, and he did not 
profit, or ever expect to profit, 
from the plan. Report and 
Opinion, Referee Georae Trosk.17 
(emphasis added). (304) 
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lithe Referee was not spared from criticism py the 
District Court, which stated that the Referee "did not 
advert to the obligation of attorney Hoffer to the client 
he was serving so prolifically and whether Hoffer was 


entitled to blindfold himself to the obvious." (327) < This 
assessment is directly contradicted by the first sentence 


of the Referee's finding as quoted above. The Referee 
concluded that Hoffer had "held Hemlock in such respect 
and awe during the period here involved that suspicion 
cf him never entered Hoffer's mind. . .." And lest the 


Thus, with all the testimony before the 
Referee, including Hoffer's own testimory, it was 
found that "Respondent Hoffer has overcome the 
presumption of guilt created by his conviction in 
the Federal Court. .. .": Referee's Report and 
Opinion, id. With findings like this one, and upon 
an analysis of the records and files of the case, 
there is no doubt that Hoffer would likely have been 
acquitted at the trial were the truth alone in 
evidence, and there is no doubt that he would be 


acquitted now were a new trial held. 


B. Appellant Has Met His Burden 


Under any Standard, this appellant has met 
all the requirements. Where such a material portion 
of the trial evidence was false, it is respectfully 
suggested that this Court apply the test accorded to 


® 
perjured testimony - that upon a new trial a jury 


might reach a different result. Larrison v. United 


States, 247 €2da 82 {7th Cir., 1928), as. applied in 


Referee be accused of a pollyannish view, it should be 
noted that his findings were not so generous to Alfred 
Hemlock, who was unfavorably characterized and disbarred. 


United States v. Hiss, 107 F. Supp. 128 (S.D.N.¥., 1952), 
affirmed 201 F2d 372 (2d Cir., 1953), cert. denied 345 
U. S. 942 (1953). See also 8A Moore's Federal Practice 
Section 33.06(1). In Mesarosh v. United Sta 

U. S. 1 (1956), the Supreme Court held that it was an 
abuse of discretion to deny a motion for a new trial 
based upon a perjury committed by the government's 
chief witness; the perjury had occurred in another 
matter in which the same witness testified but the 
Court held that fact sufficient to merit a new trial. 
While no perjury is in question here, the misstatement 
of fact was so damaging at the trial and its effect 

so harmful to Hoffer, that the Mesarosh standard should 


pertain. 


Under the Slutsky standard, the appellant 
has shown the high probability - if not the likelihood - 
of a different trial result, especially in view of 
the Referee's exoneration of the appellant. And in 


its answer to Hoffer's motion, the Government argued 


that the standard enunciated recently in United States 


v. Agurs, 96 S. Ct. 2392, - U. S. - (1976), Should be 
applied. Even under this standard, the appellant 
merits a new trial: 


"The proper standard of 
materiality must reflect our 


overriding concern with the 
Justice of the finding of — 
guiit. Such a finding is 
permissible only if supported 
by evidence establishing 
cuiit beyond a reasonable 
doubt. It necessarily follows 
that if the omitted evidence 
creats a reasonable doubt 
that dia not otherwise exist, 
constitutional error has been 
committed. This means that 
the omission must be evaluated 
in the context of the entire 
(emphasis supplied). 


standard, then, the appellant is 


a new trial, under either Point I 


argument. 


CONCLUSION 


It has been shown that the most damaging 
trial evidence against the appellant was false and 
inaccurate, and that Hoffer did not withdraw hundreds 
of thousands of dollars from limited access time 
deposit accounts in the First National City Bank, 
Nassau Bahamas. It has also been shown that Hoffer 
meets all the tests required of newly discovered 
evidence. Therefore, upon the documentary proof, it 
is clear that the District Court erred in denying 
relief on Point II of this Brief and that Hoffer is 


entitled to a new trial on the issue. 


It has also been shown that Hoffer has 
submitted ample proof by way of affidavits to raise 
the question of trial counsel's conflict of interest. 
The law is clear that upon such affidavits, a 
petitioner is entitled to a full, due process hearing 
to resolve questions of fact. Thus, in denying 
Hoffer's motion without a hearing, the District Court 


committed error. 


It has also been shown that the Government's 
answer to Hoffer's motion avoided the arguments 
raised, failed to deal directly with the issues, and 
failed to meet any burden. Upon the ground raised in 
Point I, then, it is clear that Hoffer is entitled, 
at a minimum, to a hearing and that, under the holding 
in DeCoster v. United States, supra., is entitled to 


a new trial. 


WHEREFORE, it is respectfully requested that 
this Court reverse the determination of the District 
Court and order a new trial. Short of that, a hearing 
is required with the provision that a new District 


Court judge be designated to preside. 


Respectfully Submitted, 


RALPH S. NADEN 

Attorney for Appellant 
HARRY HOFFER 

253 Broadway, Rm. 850 

New York, N.Y. 10007 

(212) 964-1998 
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